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INTRODUCTION 

 

In this putative class action, Plaintiff Florencio Luna (“Plaintiff”) alleges that Defendant, 

Termax Company (“Defendant”), violated the Illinois Biometric Information Privacy Act 

(“BIPA”), 740 ILCS 14/15 et seq., by requiring Plaintiff and other of Defendant’s employees to 

clock in and out of work using biometric timeclocks. See Exhibit 1, Declaration of Attorney 

Roberto Costales (“Costales Decl.”) ¶ 3. Plaintiff alleges that this practice violated the BIPA 

because Defendant collected class members’ biometric information without providing notice and 

obtaining class members’ written consent. Id. 

After seven months of information exchange and contentious negotiation, the Parties 

finally reached a settlement (“Settlement” or “Agreement”) that was preliminarily approved by 

this Court on November 15, 2022. The Settlement provides each class member who submits a 

simple, one-page claim form with a substantial pro rata cash payment. In all, the Settlement 

establishes a settlement fund of $472,100.00 for 571 class members—totaling a gross award per 

class member of $826 dollars. The Settlement Fund will be used to pay cash awards to class 

members, notice and administration costs, an incentive award to Plaintiff, and attorneys’ fees to 

Class Counsel.  

Critically, the proposed Settlement was reached despite considerable risk of non-

recovery. Indeed, during the pendency of Plaintiff’s case there have been multiple appeals to the 

Illinois Supreme Court regarding the scope and application of the BIPA, any one of which could 

have resulted in class members receiving nothing whatsoever. In McDonald v. Symphony 

Bronzeville Park, LLC, 2022 IL 126511, the Illinois Supreme Court had to determine whether 

state workers’ compensation law barred claims for damages under the BIPA—a decision that 

risked submarining all class members’ claims in this case. Also pending were (and still are) 

decisions in Tims v. Black Horse Carriers, Inc., Pet. No. 127801 (IL Sup. Ct. Jan. 26, 2022) and 
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Cothron v. White Castle System, Inc., 20 F.4th 1156, 1167 (7th Cir. 2021), two cases where the 

Illinois Supreme Court will determine (i) whether a one-year or five-year statute of limitations 

period applies to BIPA claims, see Tims; and (ii) when a BIPA plaintiff’s claim first accrues, see 

Cothron. An adverse decision in either case could wipe out a large portion of class members’ 

claims which are being settled as part of the Parties’ Settlement Agreement—including the 

claims of Plaintiff, who last worked for Defendant in 2017.  

Notwithstanding the foregoing appeals, the litigation of this case presents additional 

significant risks as a putative class action filed under a comparatively new law like the BIPA, 

where case authority is still developing and no shortage of defenses are being tested in the courts. 

Indeed, many a class action ship has been sunk in the risk-fraught waters of litigation, between 

the Scylla of class certification and the Charybdis of summary judgment or trial; and any 

litigation of this matter to ultimate resolution would surely be a long, contentious, and uncertain 

exercise. 

Thus, in sum, Class Counsel reached an excellent result for the class members despite a 

substantial risk of non-recovery. In light of this excellent result, Plaintiff and Class Counsel 

respectfully request that the Court approve an incentive award of $7,500 to Plaintiff Luna, and an 

award of attorneys’ fees equal to 40% of the Settlement Fund, or $188,840. As detailed below, 

the requested Fee Award and Incentive Award are: (i) appropriate under governing Illinois law, 

(ii) consistent with the percentages of funds awarded in prior similar settlements in Illinois, and 

(iii) constitute fair compensation to Class Counsel and the Plaintiff for achieving an excellent 

result in this case.  

FACTUAL AND PROCEDURAL BACKGROUND 

 

Plaintiff’s complaint alleges that Defendant collected, stored and used—without first 

obtaining informed written consent or publishing data retention policies—the fingerprints and of 
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many hundreds of its employees (and former employees), who were required to “clock in” with a 

biometric timeclock, in violation of the BIPA, 740 ILCS 14/15 et seq. Costales Decl. ¶ 3. 

Plaintiff’s complaint seeks statutory damages on behalf of himself as well as a putative class of 

similarly situated individuals. Id. 

 This case has been pending for roughly 14 months. For more than seven of those months, 

the Parties engaged in significant arms-length settlement discussions, including informally 

exchanging relevant information surrounding the alleged claims. Costales Decl. ¶ 4, 5. After 

months of negotiations, the Parties reached an agreement on all material terms of a class action 

settlement and drafted and executed the Settlement Agreement, which is submitted herewith. 

Costales Decl. ¶ 4-6, Ex. A. The Court preliminarily approved the Settlement on November 15, 

2022.  Id. ¶¶ 2, Ex. B. 

SUMMARY OF THE SETTLEMENT 

 

 The Settlement provides an exceptional result for the class by making available pro rata 

cash payments to every class member who used a biometric timeclock while working for 

Defendant in Illinois between September 30, 2016 and August 1, 2022. Costales Decl. ¶¶ 7-8.  In 

total, the Settlement establishes a Settlement Fund of $472,100.00 for 571 Settlement Class 

Members. Id. In light of the foregoing settlement, and for the reasons detailed below, Plaintiff’s 

request for an incentive award and an award of attorney’s fees are within the range of approval 

and should be granted. 

ARGUMENT 

 
I. THE REQUESTED ATTORNEYS’ FEES ARE REASONABLE AND SHOULD 

BE APPROVED 

 

“Illinois follows the ‘American Rule,’ which provides that absent statutory authority or a 

contractual agreement, each party must bear its own attorney fees and costs.” McNiff v. Mazda 

Motor of Am., Inc., 384 Ill. App. 3d 401, 405 (4th Dist. 2008) (quoting Negro Nest, L.L.C. v. 
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Mid-Northern Mgmt., Inc., 362 Ill. App. 3d 640, 641 (4th Dist. 2005)) (quotations omitted).  “If a 

statute or contractual agreement expressly authorizes an award of attorney fees, the court may 

award fees ‘so long as they are reasonable.’” Id. (citing and quoting Career Concepts, Inc. v. 

Synergy, Inc., 372 Ill. App. 3d 395, 405 (1st Dist. 2007)). Here, the Parties have entered into a 

contractual agreement—the Settlement Agreement—expressly authorizing an award of attorney 

fees up to $188,8401 See Settlement Agreement ¶ 8.1. 

A. The Court Should Apply The Percentage-of-the-Recovery 

Method To Award Class Counsel Fees 

 

“When awarding attorney’s fees in a class action, a court must make sure that counsel is 

fairly compensated for the amount of work done as well as for the results achieved.” Brundidge 

v. Glendale Fed. Bank, F.S.B., 168 Ill. 2d 235, 244 (1995). In Illinois, there are generally two 

approaches for awarding class counsel fees: (i) a “percentage-of-the-recovery” approach, where 

counsel is awarded a percentage of the settlement fund they have made available to class 

members through their efforts; and (ii) a “lodestar” approach, where class counsel is awarded 

fees based on the hours they worked on the case, increased by a multiplier that takes into account 

various risk factors. McCormick v. Adtalem Glob. Educ., Inc., 2022 IL App (1st) 201197-U, ¶ 

24. 

In comparing the two approaches, “numerous criticisms have been lodged against the 

lodestar method,” including that it creates a disincentive for the early settlement of cases, 

 
1 See William B. Rubenstein, 5 NEWBERG ON CLASS ACTIONS § 15:12 (5th ed. 2019) (parties to 
suit may have private agreements concerning fees which may include agreement between class 
counsel and defendant whereby defendant agrees to pay a certain fee requested by class counsel); 
see also Evans v. Jeff D., 475 U.S. 717, 738 n.30 (1986) (parties may simultaneously negotiate a 
“defendant’s liability on the merits and his liability for his opponents’ attorney’s fees”); Wing v. 
Asacro Inc., 114 F.3d 986, 988 (9th Cir. 1997) (“At the outset, we note that the fee dispute in this 
case arises [not from a statute or common fund, but] out of a contract: in the Settlement 
Agreement, Asacro agreed to pay the reasonable attorney fees and expenses as determined and 
awarded by the court.”); Weinberger v. Great Northern Nekoosa Corp., 925 F.2d 518, 523 (1st 
Cir. 1991) (holding that when parties to class actions have reached a “clear sailing” fee-shifting 
agreement as part of settlement, trial court may determine and award reasonable fees “even 
where no fee-shifting statute of common law exception thrives”). 



 

5 

promotes excessive billing, and “is confusing and unpredictable in its administration.” Id. ¶ 24. 

By contrast, the “[p]ercentage analysis approach eliminates the need for additional major 

litigation,” Ryan v. City of Chicago, 274 Ill. App. 3d 913, 924–25 (1st Dist. 1995), and provides 

the trial court with “flexibility to reward or deter lawyers so that desirable objectives will be 

fostered.” McCormick ¶ 26.  For these reasons “most federal circuits…have abandoned 

the lodestar in favor of a percentage fee in common fund cases.” Ryan at 923. See also Shaun 

Fauley, Sabon, Inc. v. Metro. Life Ins. Co., 2016 IL App (2d) 150236, ¶ 24, 58-9 (affirming the 

trial court’s finding that there is “no reason to award attorney fees under the lodestar method 

instead of the one-third percentage-of-the-award method.” Shaun Fauley, Sabon, Inc. v. Metro. 

Life Ins. Co., 2016 IL App (2d) 150236, ¶ 24, 52. 

Furthermore, in class litigation, where “the normal practice [is] to negotiate a fee 

arrangement based on a percentage of the plaintiffs’ ultimate recovery,” Kolinek v. Walgreen 

Co., 311 F.R.D. 483, 500-01 (N.D. Ill. 2015), courts in Illinois and throughout the country are in 

near unanimous agreement that the percentage-of-the-recovery approach yields the fair market 

price for the services provided by counsel to the class. See Kirchoff v. Flynn, 786 F.2d 320, 324 

(7th Cir. 2006) (“When the prevailing method of compensating lawyers for similar services is the 

contingent fee, then the contingent fee is the ‘market rate.’”); Ryan at 923 (noting that “a 

percentage fee was the best determinant of the reasonable value of services rendered by counsel 

in common fund cases”) (citation omitted); see also, e.g., Gaskill v. Gordon, 160 F.3d 361, 363 

(7th Cir. 1998) (explaining that where “a class suit produces a fund for the class, it is 

commonplace to award the lawyers for the class a percentage of the fund,” and affirming fee 

award of 38% of $20 million recovery to class). 

This Court should likewise apply the percentage-of-the-recovery method here. The 

percentage-of-the-recovery method best replicates the market value of the services that Class 
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Counsel provided to the Settlement Class—because it is the means by which the Settlement 

Class and Class Counsel would have established counsel’s fee at the outset of the litigation. See 

McCormick ¶ 26 (finding that “the percentage approach is likely what the class members and 

counsel would have negotiated when counsel agreed to take on the case”). The percentage-of-

the-recovery method better aligns Class Counsel’s interests with those of the Settlement Class 

because it bases the fee on the results the lawyers achieve for their clients rather than on the 

number of motions they file, documents they review, or hours they work, and it avoids some of 

the problems the lodestar method can foster (such as encouraging counsel to delay resolution of 

the case when an early resolution may be in class members’ best interests). Brundidge, 168 Ill.2d 

at 242.  

Finally, the percentage-of-the-fund approach is the standard in the vast majority, if not 

all, BIPA class action settlements.2 In fact, undersigned counsel is not aware of a single BIPA 

 
2 The following is a non-exhaustive list of BIPA class cases where courts used a percentage-of-

the-recovery approach to award fees to class counsel: Sekura v. L.A. Tan Enters., 2015CH1664 

(Cir. Ct. Cook Cty.); Zepeda v. Kimpton Hotel & Rest., 2018 CH 02140 (Cir. Ct. Cook Cty.); 

Taylor v. Sunrise Senior Living Mgmt., Inc., 2017CH15152 (Cir. Ct. Cook Cty.); Svagdis v. Alro 

Steel Corp., 2017CH12566 (Cir. Ct. Cook Cty.); Gordon v. IFCO Sys. US LLC, 2019L144 (Will 

Cty. Cir. Ct.); Lloyd v. Xanitos, 18CH15351 (Cook Cty. Cir. Ct.); Dixon v. Smith Senior Living, 

17-cv-08033 (N.D. Ill. 2017); Thome, et al. v. Novatime Technology, Inc., No. 19-cv-06256 

(N.D. Ill. Mar. 8, 2021); Kusinski, et al. v. ADP LLC, 17CH12364 (Cir. Ct. Cook Cty.) Bedford 

v. Lifespace Communities, Inc., No. 1:20-cv-04574 (N.D. Ill.); Bradford v. Farmington Foods, 

Inc., No. 19 CH 12888 (Cir. Ct. Cook Cty.); Bray v. Hixson Lumber Sales of Illinois, Inc., No. 

2019 L 9 (Cir. Ct. Montgomery Cty.); Bryant v. Loews Chicago Hotel, Inc., et al., No. 1:19-cv-

03195 (N.D. Ill.); Bryski v. Nemera Buffalo Grove, LLC, 2018 CH 07264 (Cir. Ct. Cook Cty.); 

Collier, et al. v. Pete’s Fresh Market 2526 Corporation, et al., No. 19 CH 5125 (Cir. Ct. Cook 

Cty.); Dixon v. The Washington & Jane Smith Home, et al., No. 1:17-cv-08033 (N.D. Ill.); Drape 

v. SF Express Corporation, No. 20 L 1094 (Cir. Ct. DuPage Cty.); Edmond v. DPI Specialty 

Foods, Inc., et al., No. 18 CH 9573 (Cir. Ct. Cook Cty.); George, et al. v. Schulte Hospitality 

Group, Inc., No. 18 CH 4413 (Cir. Ct. Cook Cty.); Goings v. AEP NVH OPCO, LLC, et al., No. 

17 CH 14954 (Cir. Ct. Cook Cty.); Heard v. THC – North Shore, Inc., et al., No. 17 CH 16918 

(Cir. Ct. Cook Cty.); Jackson v. A. Finkl & Sons, Co., et al., No. 18 CH 07424 (Cir. Ct. Cook 

Cty.); Johns v. Club Fitness of Alton, LLC, et al., No. 18 L 80 (Cir. Ct. Madison Cty.); Kane v. 

Conservation Technology of Illinois, LLC, et al., No. 18 CH 12194 (Cir. Ct. Cook Cty.); Liu v. 

Four Seasons Hotels, Ltd., et al., No. 17 CH 14949 (Cir. Ct. Cook Cty.); Martinez v. Concord 

Hospitality Enterprises Company, LLC, et al., No. 19 CH 6848 (Cir. Ct. Cook Cty.); Parsons v. 
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class action where the lodestar approach was used to award class counsel’s fee. Additionally, in 

all of Class Counsel’s past BIPA settlements, the percentage-of-the-recovery method has been 

the exclusive method approved by courts to award them fees. See Novak v. Southshore 

Enterprises Inc., Case No. 2021-L-47 (Cir. Ct. McLean County 2022); Reyes v. The Maschhoffs 

LLC, Case No. 22-LA-17 (Cir. Ct. Clinton County 2022);  Jenkins v. Charles Industries, LLC, 

No. 2021-L-1047 (Cir. Ct. DuPage County 2022); Moore v. Lutheran Senior Services, Case No. 

2021-L-1506 (Cir. Ct. Madison County 2022); Mohn v. Chronister Oil Company, Case No. 20-

L-249 (Cir. Ct. Sangamon County 2021); Kelly v. Peryam and Kroll Research Corporation, Case 

No. 20-CH-4665 (Cir. Ct. Cook County 2021); De La Rosa v. Collision Damage Experts Group, 

LLC, Case No. 17-CH-14760 (Cir. Ct. Cook County 2020); 

 Accordingly, the Court should apply the percentage-of-the-fund method here. 

B. Class Counsel’s Requested Attorneys’ Fees Are Fair And 
Reasonable.  

 

 Class Counsel requests 40% of the total recovery of $472,100, which is a fee request of 

$181,840. This fee request is in the range of typical fee awards in Illinois. See, e.g., Retsky 

Family Ltd. P’ship v. Price Waterhouse LLP, U.S. Dist. LEXIS 20397, at *10 (N.D. Ill. Dec. 10, 

2001) (noting that a “customary contingency fee” ranges “from 33 1/3% to 40% of the amount 

recovered”); Schulte v. Fifth Third Bank, 805 F. Supp. 2d 560, 599 (N.D. Ill. 2011) (same); 

 

Personnel Staffing Group, LLC, d/b/a MVP Staffing, Case No. 2020 CH 473 (Cir. Ct. Cook 

Cty.); Ramos v. B O X Acquisitions LLC, No. 20 CH 3887 (Cir. Ct. Cook Cty.); Ripper, et al. v. 

Area Disposal Service, et al., No. 20 CH 124 (Cir. Ct. Peoria Cty.); Terry v. Griffith Foods 

Group, Inc., No. 19 CH 12910 (Cir. Ct. Cook Cty.); Thomas v. KIK Custom Products, Inc., No. 

19 CH 2471 (Cir. Ct. Cook Cty.); Thome v. Flexicorps, Inc., No. 18 CH 1751 (Cir. Ct. Cook 

Cty.); Thurman v. Northshore University Healthsystem, No. 18 CH 3544 (Cir. Ct. Cook Cty.); 

Torres v. Eataly Chicago, LLC, No. 20 CH 6417 (Cir. Ct. Cook Cty.), Trayes v. Mid-Con 

Hospitality Group, LLC, et al., No. 19CH1117 (Cir. Ct. Cook Cty.); Trottier v. Summit Staffing, 

Inc., No. 19CH2731 (Cir. Ct. Cook Cty.); Van Jacobs v. New World Van Lines, Inc., No. 

19CH2619 (Cir. Ct. Cook Cty.); Watts v. Aurora Chicago Lakeshore Hospital, LLC, et al., No. 

17CH12756 (Cir. Ct. Cook Cty.).  
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Meyenburg v. Exxon Mobil Corp., U.S. Dist. LEXIS 52962, at *5 (S.D. Ill. July 31, 2006) (“33 

1/3% to 40% is the standard contingent fee percentages in this legal marketplace for comparable 

commercial litigation”); CE Design Ltd. v. Franklin Edison Corp., 2022 IL App (2d) 190130-U, 

¶ 47, appeal denied, 197 N.E.3d 1127 (Ill. 2022) (finding that one third of the common fund is 

“customary” and “standard.”); see also Sekura, supra (40% fee award in BIPA class case); 

Svagdis, supra (40% fee award in BIPA class case); Willis, supra (40% fee award in BIPA class 

case); see also Herbert Newberg & Alba Conte, Newberg on Class Actions §15.83 (William B. 

Rubenstein ed., 5th ed.) (“50% of the fund is the upper limit on a reasonable fee award from any 

common fund”). Additionally, Class Counsel has been awarded 40% of the common fund by 

other courts in BIPA class cases. See Novak v. Southshore Enterprises Inc., Case No. 2021-L-47 

(Cir. Ct. McLean County 2022); Reyes v. The Maschhoffs LLC, Case No. 22-LA-17 (Cir. Ct. 

Clinton County 2022); Mohn v. Chronister Oil Company, Case No. 20-L-249 (Cir. Ct. Sangamon 

County 2021). 

 Class Counsel’s request of 40% of the recovery is justified because the settlement they 

obtained provides class members with a substantial cash payment. Every class member who 

submits a claim will receive a pro rata share of the settlement fund, less fees and costs. 

Assuming a 100% claims rate, that is equal to a gross amount per class member of $826. 

Assuming a more typical claims rate of 20%, claiming class members would be entitled to a 

gross pro rata share of roughly $4,140. This settlement represents significant value, given the 

attendant risks of litigating the merits of the case, even though the recovery might be greater if 

Plaintiff succeeded on all claims at trial, survived any appeal, and was able to collect. Further, 

the recovery to class members in this case is superior to other class action BIPA settlements that 

have received final approval: See, e.g., Zepeda, supra (settlement provided each class member 

eligible to receive a pro rata share of a settlement fund amounting to gross payouts per class 
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member of approximately $500); Preplipceanu, surpa (each class member eligible to receive a 

payment of $262.28); Sekura, supra (each class member was eligible to receive a pro rata share 

of a settlement fund that amounted to approximately $40 per person). Indeed, in Sekura, 

Preplipceanu, and Zepeda, Class Counsel were awarded a 40% fee. 

C. The Risk Of Nonpayment Of Class Counsel’s Fee Was 

Significant. 

After a class action settlement has been signed and the parties are seeking court-approval, 

it is often easy to forget the risks that class counsel faced in bringing the action in the first place. 

At the time the complaint was filed in this case there were no less than two appellate decisions 

pending which, if decided unfavorably, would have resulted in class members and their counsel 

getting nothing. First was McDonald, supra, where the Illinois Supreme Court was tasked with 

determining whether state workers compensation law barred employee BIPA claims completely. 

Counsel proceeded with this case anyway, knowing that there was a distinct possibility 

McDonald could render all their time and effort wasted. The other, still-pending case is Tims, 

supra, where the Illinois Supreme Court will determine whether a one or five year statute of 

limitations period applies to BIPA claims. If the Court finds that one year applies, Plaintiff 

Luna’s claim (along with the vast majority of class members’ claims) go up in smoke.3 Despite 

these risks, Class Counsel forged ahead, knowing full well that if either McDonald or Tims was 

decided unfavorably, they “could have lost everything[.]” Matter of Cont’l Ill. Sec. Litig., 962 

F.2d 566, 570 (7th Cir. 1992) (Posner, J.) (considering the risk of loss when evaluating class 

counsel’s fee). 

The pending appeals only added to the already significant risks posed by this case. 

Though Plaintiff believes they have a strong case on class certification and liability, the 

 
3 Plaintiff Luna last worked for Defendant more than one year prior to filing his lawsuit.  
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undecided questions surrounding BIPA present more than the usual risks of complex actions, in 

which there are always significant uncertainties. Cf., West Virginia v. Chas. Pfizer & Co., 314 F. 

Supp. 710, 743- 44 (S.D.N.Y. 1970) (“[i]t is known from past experience that no matter how 

confident one may be of the outcome of litigation, such confidence is often misplaced”). In 

particular, a trial on the merits would involve significant risks for the class as to damages. Bona 

fide disputes remain as to Defendant’s defenses under BIPA, including questions surrounding the 

statute of limitations and accrual of claims. Additionally, Defendant would have likely contested 

class certification, and Plaintiffs would have faced serious risks even before getting to class 

certification. Defendant most certainly would have sought summary judgment, as well as 

engaged in extensive and protracted discovery. Despite these risks, the Settlement Agreement 

provides every Settlement Class Member who completes an approved Claim Form with a pro 

rata cash payment that is quite substantial when compared to other BIPA settlements. 

D. The Settlement Achieved Was The Product Of Skillful Counsel 
And Arms-Length Negotiations  

This action required considerable skill and experience to bring it to a successful 

conclusion; and the Settlement reached by Class Counsel is considerably higher than other BIPA 

class resolutions. See e.g., Sekura, Preplipceanu, and Zepeda, supra; Torres v. Eataly Chicago, 

LLC, 20CH06417 (Cir. Ct. Cook Cty. June 8, 2021) (class members received $389 dollars before 

the deduction of fees and costs); Zhirovetskiy v. Zayo Group, LLC, 17CH09323 (Cir. Ct. Cook 

Cty. April 8, 2019) (class members received $450 dollars before the deduction of fees and costs); 

Sharrieff v. Raymond Mgmt. Co., Inc. d/b/a The Raymond Group, 18CH01496 (Cir. Ct. Cook 

Cty. April 8, 2019) (class members received $500 dollars before the deduction of fees and costs); 

Trottier v. Summit Staffing, Inc., 19CH02731 (Cir. Ct. Cook Cty. Aug. 1 2020) (class members 

received $164 dollars before the deduction of fees and costs); Collier v. Pete’s Fresh Market 

2526 Corp., et al., 19CH5125 (Cir. Ct. Cook Cty. Dec. 8, 2020) (class members received $436 
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dollars before the deduction of fees and costs); O’Sullivan, et al. v. WAM Holdings, Inc., No. 

19CH11575 (Cir. Ct. Cook Cty. Sept. 2, 2021) (class members received $600 dollars before the 

deduction of fees and costs). By contrast, here, each class member is entitled to a payment of 

$826 before the deduction of fees and costs. 

Class Counsel humbly suggest that they were able to achieve this result because they are 

well-respected attorneys with significant experience litigating similar class action cases in 

federal and state courts across the country, including other BIPA cases.  Costales Decl. ¶¶ 12-15.  

Furthermore, “[t]he quality of the opposition should be taken into consideration in assessing the 

quality of the plaintiffs’ counsel’s performance.”  In re MetLife Demutalization Litig., 689 F. 

Supp. 2d 297, 362 (E.D.N.Y. 2010).  Here, Defendant was represented by the prominent and 

well-respected law firm of Ogletree, Deakins, Nash, Smoak & Stewart, P.C. Thus, Class Counsel 

achieved an exceptional result in this case while facing well-resourced and experienced defense 

counsel. See Marsh ERISA Litig., 265 F.R.D. at 148 (“The high quality of defense counsel 

opposing Plaintiffs’ efforts further proves the caliber of representation that was necessary to 

achieve the Settlement.”). Despite these factors, Class Counsel through its diligence and 

expertise was able to negotiate and settle this case on highly favorable terms. 

E. No Class Member Has Objected To Class Counsel’s Fee 

Request. 

 Class members have the opportunity to object to Class Counsel’s fees. As of today, none 

have done so. Class Counsel believes that the lack of objections testifies both to the fairness of 

the Settlement and also the fairness of Counsel’s requested fees. The deadline to object is 

February 13, 2023. While Class Counsel does not expect any objections, they will address those 

as needed in their brief in support of Final Approval.  
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II. THE REQUESTED INCENTIVE AWARD IS REASONABLE AND SHOULD BE 
APPROVED 

 

Defendant has agreed to pay an Incentive Award to Plaintiff Luna in the amount of 

$7,500. Settlement Agreement ¶ 8.4.  Courts routinely approve incentive awards to compensate 

named plaintiffs for the services they provide and the risks they incur during the course of class 

action litigation. See 299 F.R.D. 160, NACA Guideline 5 (West 2014) (“Consumers who 

represent an entire class should be compensated reasonably when their efforts are successful and 

compensation would not present a conflict of interest.”). Serving as a class representative is a 

serious responsibility and it is important to maintain precedent protecting the incentive award for 

class representatives so the policy goals of class actions can be best served. “Many cases note the 

public policy reasons for encouraging individuals with small personal stakes to serve as class 

plaintiffs in meritorious cases.” 299 F.R.D. 160, Guideline 5 Discussion (citing cases).   

This case is no different. Plaintiff’s participation has been instrumental in the prosecution 

and ultimate settlement of this action. Plaintiff spent substantial time on this action, including: (i) 

assisting with the investigation of this action and the drafting of the complaint, (ii) being in 

contact with counsel frequently, (iii) and staying informed of the status of the action, including 

settlement. See Costales Decl. ¶¶ 22-24. Without Plaintiff Luna’s initiative and willingness to 

serve as a champion for the class, none of this would be possible. For that reason, the Court 

should approve the Parties’ agreed incentive award of $7,500 to Plaintiff Luna. 

CONCLUSION 

 

For the foregoing reasons, Plaintiff and Class Counsel respectfully request that the Court 

approve an incentive awards of $7,500 to Plaintiff and approve an award of attorneys’ fees of 

40% of the Settlement Fund, or $188,840, to Class Counsel. The requested awards would both 

adequately reward and reasonably compensate Class Counsel and Plaintiff for assuming the 

significant risks that this case presented at the outset and nonetheless expending a substantial 
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amount of time and other resources investigating, litigating, and negotiating a resolution to the 

case for the benefit of the Settlement Class. 

Dated:  January 27, 2023 

Respectfully submitted, 
 
 
By: /s/  Roberto Luis Costales         

 
BEAUMONT COSTALES LLC 
Roberto Luis Costales 
William H. Beaumont 
107 W. Van Buren, Suite 209 
Chicago, IL 60605 
Tel: (773) 831-8000 
rlc@beaumontcostales.com 
whb@beaumontcostales.com 
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upon all counsel of record in this matter.   
      /s/ Roberto Luis Costales  
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